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JUDGMENT OF THE COURT (Third Chamber)
15 October 2009

(Articles 43 EC, 49 EC and 86 EC — Award of pulslmtracts — Award of water

service to a semi-private company — Competitivegdoire — Appointment of the

private partner responsible for operating the servi Award made without regard
to the rules governing the award of public consact

In Case C-196/08,

REFERENCE for a preliminary ruling under Article28C from the Tribunale
amministrativo regionale della Sicilia (Italy), metdy decision of 13 March 2008,
received at the Court on 14 May 2008, in the prdicess

Acoset SpA
Vv
Conferenza Sindaci e Presidenza Prov. Reg. ATO ldrico Ragusa,
Provincia Regionale di Ragusa,
Comunedi Acate (RG),
Comunedi Chiaramonte Gulfi (RG),
Comunedi Comiso (RG),
Comunedi Giarratana (RG),
Comunedi Ispica (RG),
Comunedi Modica (RG),

Comunedi Monterosso Almo (RG),

* Language of the case: Italian.
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Comunedi Pozzallo (RG),
Comunedi Ragusa,
Comune di Santa Croce Camerina (RG),
Comunedi Sicli (RG),
Comunedi Vittoria (RG),
intervening parties:
Saceccav Depurazioni Sacede SpA,
THE COURT (Third Chamber),

composed of J.N. Cunha Rodrigues (Rapporteur), idemats of the Second
Chamber, acting as President of the Third Chamliger.indh, A. Rosas,
U. L6hmus and A. O Caoimh, Judges,

Advocate General: D. Ruiz-Jarabo Colomer,

Registrar: M. Ferreira, Principal Administrator,

having regard to the written procedure and furtbehe hearing on 2 April 2009,
after considering the observations submitted oralbelf

— Acoset SpA, by A. Scuderi and G. Bonaventura, astipc

—  Conferenza Sindaci e Presidenza Prov. Reg. AT@ddRagusa and others,
by N. Gentile, avvocato,

—  Comune di Vittoria (RG), by A. Bruno and C. Giureda, avvocati,

— the ltalian Government, by R. Adam, acting as Agemd G. Fiengo,
avvocato dello Stato,

—  the Austrian Government, by M. Fruhmann, acting\@snt,
—  the Polish Government, by M. Dowgielewicz, actisgfaent,

— the Commission of the European Communities, by @drd and D.
Kukovec, acting as Agents,

after hearing the Opinion of the Advocate Genetr#ha sitting on 2 June 2009,

gives the following
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ACOSET

Judgment

This reference for a preliminary ruling concerne thterpretation of Articles 43
EC, 49 EC and 86 EC.

The reference was made in proceedings between A8pse (‘Acoset’) and the
Conferenza Sindaci e Presidenza Prov. Reg. Ra@im#drence of Mayors and
of the President of the Regional Province of Ragiisa Conferenza’) and others
concerning the cancellation by the Conferenza eftémdering procedure for the
selection of the private minority participant inetlsemi-public company which
was directly awarded the integrated water serveen(izio idrico integrato’) for
the province of Ragusa.

L egal context
Community legislation
Directive 2004/18

Article 1 of Directive 2004/18/EC of the Europeaarlament and of the Council

of 31 March 2004 on the coordination of proceddoeshe award of public works

contracts, public supply contracts and public servontracts (OJ 2004 L 134, p.
114) provides as follows:

2. (a) “Public contracts” are contracts for pecuyimterest concluded in writing
between one or more economic operators and one aoe montracting
authorities and having as their object the exeoutbworks, the supply of
products or the provision of services within theamag of this Directive.

(d) *“Public service contracts” are public contraotber than public works or
supply contracts having as their object the prowvisif services referred to
in Annex II.

4. “Service concession” is a contract of the sagpe tas a public service
contract except for the fact that the consideratmmthe provision of services
consists either solely in the right to exploit #evice or in this right together with
payment.
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Article 3 of Directive 2004/18 is worded as follaws

‘Where a contracting authority grants special oclesive rights to carry out a
public service activity to an entity other than Is@ccontracting authority, the act
by which that right is granted shall provide thatrespect of the supply contracts
which it awards to third parties as part of itshates, the entity concerned must
comply with the principle of non-discrimination time basis of nationality.’

Article 7 of the directive provides as follows:

‘This Directive shall apply to public contracts ..hiwwh have a value exclusive of
value added tax (VAT) estimated to be equal to matpr than the following
thresholds:

(b) EUR 249 000:

—  for public supply and service contracts awarded dontracting
authorities other than those listed in Annex IVefitral government
authorities™],

Commission Regulation (EC) No 2083/2005 of 19 Ddoem2005 amending
Directives 2004/17/EC and 2004/18/EC of the EurapBarliament and of the
Council in respect of their application threshdidisthe procedures for the award
of contracts (OJ 2005 L 333, p. 28) amended Arfi§l® of Directive 2004/18 in
the version resulting from Commission RegulatiorlCYENo 1874/2004 of 28
October 2004 (OJ 2004 L 326, p. 17) by replacirg damount of EUR 236 000
with that of EUR 211 000 for the period from 1 Jarnu2006 to 1 January 2007.

In accordance with Article 2 of Commission Reguat{(EC) No 1422/2007 of 4
December 2007 amending Directives 2004/17/EC an@4/28/EC of the
European Parliament and of the Council in respethar application thresholds
for the procedures for the award of contracts (QQ72. 317, p. 34), that amount
was EUR 206 000 with effect from 1 January 2008.

Article 17 of Directive 2004/18 provides as follaws

‘Without prejudice to the application of Article Byis Directive shall not apply to
service concessions as defined in Article 1(4).’

Article 21 of Directive 2004/18 is worded as follew

‘Contracts which have as their object servicegdish Annex Il B shall be subject
solely to Article 23 and Article 35(4).’
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‘Other services’ fall within category 27 of AnnekB to that directive, with the
exception of employment contracts, contracts f& #tquisition, development,
production or co-production of programme materiabboadcasters and contracts
for broadcasting time.

Directive 2004/17

Article 1(2) and (3) of Directive 2004/17/EC of th®iropean Parliament and of
the Council of 31 March 2004 coordinating the preocosent procedures of entities
operating in the water, energy, transport and pestvices sectors (OJ 2004 L
134, p. 1) provides as follows:

2.

(b) “Works contracts” are contracts having as theljject either the
execution, or both the design and execution, okwoelated to one of
the activities within the meaning of Annex Xl orwork, or the
realisation by whatever means of a work correspandio the
requirements specified by the contracting entity'wdrk” means the
outcome of building or civil engineering works takas a whole which
is sufficient of itself to fulfil an economic ordknical function;

(c) “Supply contracts” are contracts other thanséhoeferred to in (b)
having as their object the purchase, lease, renthire-purchase, with
or without the option to buy, of products.

A contract having as its object the supply of priduwhich also
covers, as an incidental matter, siting and iretialh operations shall
be considered to be a “supply contract”;

(d) “Service contracts” are contracts other thamksar supply contracts
having as their object the provision of servicefemred to in Annex
XVII.

A contract having as its object both products asises within the
meaning of Annex XVII shall be considered to besarVice contract”
if the value of the services in question excee@d tf the products
covered by the contract.

A contract having as its object services within theaning of Annex
XVII and including activities within the meaning Ahnex Xl that are
only incidental to the principal object of the oc@ut shall be
considered to be a service contract.

3. (a) A “works concession” is a contract of themg type as a works
contract except for the fact that the consideratmnthe works to be
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carried out consists either solely in the righetploit the work or in
that right together with payment;

(b) A “service concession” is a contract of the edype as a service contract
except for the fact that the consideration for fhrevision of services
consists either solely in the right to exploit thervice or in that right
together with payment.’

Article 4 of Directive 2004/17 is worded as follaws
‘1. This Directive shall apply to the following adties:

(a) the provision or operation of fixed networkseimded to provide a service to
the public in connection with the production, tnamt or distribution of
drinking water; or

(b) the supply of drinking water to such networks.

Article 9(1) of Directive 2004/17 provides as falls:

‘A contract which is intended to cover several dtiés shall be subject to the
rules applicable to the activity for which it igmeipally intended.

However, the choice between awarding a single aoh&aind awarding a number
of separate contracts may not be made with thectbgeof excluding it from the
scope of this Directive or, where applicable, Dinexz2004/18/EC.’

Article 18 of Directive 2004/17 is worded as follew

‘This Directive shall not apply to works and seeviconcessions which are
awarded by contracting entities carrying out onenore of the activities referred
to in Articles 3 to 7, where those concessionsaavarded for carrying out those
activities.’

National legislation

Article 113(5) of Legislative Decree No 267 layidgwn the consolidated text of
the laws on the organisation of local authoritigestp unico delle leggi

sull'ordinamento degli enti locali) of 18 August &D (Ordinary Supplement to
GURI No 227 of 28 September 2000), as amended leyded aw No 269 laying

down urgent measures to promote development ameéatothe state of public
finances (disposizioni urgenti per favorire lo spijpo e per la correzione
dell'andamento dei conti pubblici) of 30 SeptemB863 (Ordinary Supplement
to GURI No 229 of 2 October 2003) converted inta&, after amendment, by
Law No 326 of 24 November 2003 (Ordinary SupplenterGURI No 274 of 25

November 2003) (‘Legislative Decree No 267/200pfpvides as follows:
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‘The service contract [for the provision of localigic services by a local
authority] shall be awarded in accordance with thkes of the sector and in
compliance with the legislation of the Europeandsnientitlement to provide the
service being granted to:

(@) companies with share capital selected by mezngublic and open
tendering procedures;

(b) companies with share capital with mixed pulaitd private ownership in
which the private partner has been selected by snefapublic and open tendering
procedures that have ensured compliance with ddamestd Community

legislation on competition, in accordance with theidelines issued by the
competent authorities in specific measures or @rsyu

(c) companies with share capital belonging entirelythe public sector, on
condition that the public authority or authoritieslding the share capital exercise
over the company control comparable to that exedci®ver their own
departments and that the company carries out thengal part of its activities
with the controlling public authority or authorisié

The dispute in the main proceedings and the question referred for a
preliminary ruling

On 10 July 2002, the Provincia Regionale di Rag(Regional Province of
Ragusa) and the municipal councils of south-eastyStoncluded a cooperation
agreement establishing the ‘Ambito Territoriale i@#le’ (Optimal Territorial
Ambit) (‘ATO’) Idrico di Ragusa (ATO for water foRagusa), the local body
responsible for Ragusa’s integrated water service.

On 26 March 2004, the Conferenza, the governing lwddhe ATO, selected as
the form of management for the service in questiGsemi- public company with
share capital which is predominantly publicly ownes provided for in Article

113(5)(b) of Legislative Decree No 267/2000.

On 7 June 2005, the Conferenza approved the deafisdof incorporation of the
company to be formed and of its articles of assmriaas well as the draft
contract for the management of the service, Articlef which provided that the
service was to be entrusted directly and exclugit@lthe semi-public company
that was to be formed (which was to operate tregisited water service).

Subsequently, a contract notice was published, alig, in theOfficial Journal of

the European Communitieg 8 October 2005(0J 2005 S 195) for the selection
of the undertaking which would be entrusted, aggbei minority shareholder,
with the operation of the integrated water sendnd the execution of the works
relating to the exclusive management of the serviaenely the works referred to,
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inter alia, in the Three-year operating plan appd\wby the mayors at their
meeting on 15 December 2003.

Article 1(8) of the tendering rules states thae‘thorks to be carried out are those
provided for in the Three-year operating plan, memded and/or extended by the
bid, and in the subsequent information project jes for in the development
plan ...” and ‘for the award of the works which am to be directly carried out
by the private participant, recourse must be haitheopublic and open tendering
procedures laid down by law’.

Three temporary groups of undertakings acting drali@f their respective parent
companies, namely Saceccav Depurazioni Sacede Am&et and Aqualia SpA,

participated in the bidding. The contracting auityoexcluded Aqualia SpA and

admitted the two others to the procedure. The pemsponsible for the procedure
then invited the latter to indicate whether theyrevstill interested. Only Acoset
answered in the affirmative.

It is apparent from the order for reference thadtead of taking formal note of the
award and going on to form the semi-public managgntempany in order to
launch the service in question and benefit from @ummity funding, the
Conferenza — fearing that the procedure followedghinibe contrary to
Community law and therefore illegal — decided atnteeting on 26 February
2007 to take the steps necessary to cancel theriegdprocedure which had
concluded with the selection of Acoset. The Techin@perations Secretariat of
the ATO accordingly informed Acoset by memoranduin2® February 2007 of
the launch of the cancellation procedure and Acossde its submissions in that
regard by memorandum of 26 March 2007.

On 2 October 2007, the Conferenza approved theetlahion of the tendering

procedure in question and adopted the consortiurdeinas the management
model for the integrated water service for RagiBsamemorandum of 9 October
2007, Acoset was informed that the tendering protiad been cancelled.

In its action in the main proceedings against teeigion of 2 October 2007 and
the other acts which had given rise to it, Acoseeks recognition of its

entittement to compensation in the form of the alvaf the contract and to

compensation commensurate with the damage suféeredresult of the contested
acts. Acoset also seeks the interim suspensidmsgtacts.

According to Acoset, the direct attribution, undeticle 113(5)(b) of Legislative
Decree No 267/2000, of the management of localipdarvices to semi-public
companies in which the private partner is selettganeans of public and open
tendering procedures which comply with Communitympetition rules is
compatible with Community law.

On the other hand, the defendants in the main prboegs are of the view that
Community law permits such a direct attributionthaut any call for tenders for
-8
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works and services, only to wholly publicly ownezhganies which carry out the
essential part of their activities with the localteority or authorities which
control them and over which those authorities egerca form of control
comparable with that exercised over their own d®apamnts. The participation,
even a minority participation, of a private undking in the capital of a company
in which the contracting authority in question algarticipates in any event
precludes the possibility of the contracting auitiyogxercising control over that
company which is comparable to that which it exsasiover its own departments
(see, inter alia, Case C-26/88adt Halle and RPL Lochd@005] ECR I-1).

The Tribunale amministrativo regionale della Sgionsiders that the question
raised by Acoset as to whether the direct awarthefcontract in question is
compatible with Community law is relevant and ttieg answer to that question
cannot be clearly deduced from the Court’s case-law

In those circumstances, the Tribunale amministoatregionale della Sicilia
decided to stay the application for suspension péeration in the main
proceedings and to refer the following questiortie Court for a preliminary
ruling:

‘Is the model of a semi-public company formed sfieally to provide a particular
public service of industrial importance and posisgsa single corporate purpose,
to which that service is awarded directly, the atev “industrial” and
“operational” participant in the company being s&dd by means of a public and
open procedure, after verification of the finan@al technical requirements and
of the operating and managerial requirements dpetif the service to be
performed and the specific services to be providedsistent with Community
law and in particular with the obligations of trpagsency and free competition
referred to in Articles 43 EC, 49 EC and 86 EC?’

Admissibility

The Austrian Government maintains that the refezefoc a preliminary ruling

should be declared inadmissible on the ground ttatorder for reference does
not provide sufficient information on the legal aadtual background to the main
proceedings to enable the Court to provide an antwie question referred that
will be of use to the national court. In particylao information is provided on the
specific details of the service or services in ¢joasthe content of the invitation
to tender, the award procedure or some of the gaaceferred to in the question.

It should be recalled that the information that trhesprovided to the Court in the
context of a reference for a preliminary ruling slo®t serve only to enable the
Court to provide answers which will be of use te tiational court; it must also
enable the governments of the Member States, dmel aterested parties, to
submit observations in accordance with Article 23he Statute of the Court of
Justice. For those purposes, according to setsé-law, it is necessary, first, that
-9
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the national court should define the factual amgyklative context of the questions
it is asking or, at the very least, explain thedat circumstances on which those
guestions are based. Second, the referring coust sai out the precise reasons
why it was unsure as to the interpretation to bemgito Community law and why
it considered it necessary to refer questions éoGhurt for a preliminary ruling.
In consequence, it is essential that the referdogrt provide at the very least
some explanation of the reasons for the choicehef Gommunity provisions
which it requires to be interpreted and of the lihlestablishes between those
provisions and the national legislation applicabdethe dispute in the main
proceedings (see, inter alia, Joined Cases C-3380359/04 and C-360/04
Placanica and OtherR2007] ECR 1-1891, paragraph 34).

The order for reference of the Tribunale ammintstcaregionale della Sicilia
satisfies those requirements.

The referring court refers to the applicable prmris of national legislation and
the order for reference contains a descriptiorheffacts which, albeit succinct, is
sufficient to enable the Court to give a ruling. idover, that court sets out the
reasons which led it to consider that it was neangst make a reference for a
preliminary ruling to the Court, since the order feference contains a detailed
description of the opposing views held by the partio the main proceedings
concerning the interpretation to be given to thevigions of Community law
which form the subject-matter of the question neférand makes it clear that it is
the view of that court that the answer to that jaescannot be clearly deduced
from the Court’s case-law.

In addition, the Conferenza objects that, sincepteezedure for the selection of
the private participant in question in the mainge®dings was annulled, Acoset
has no legal interest in bringing proceedings itleorto obtain an answer to the
guestion referred.

It is sufficient to point out, in that connectiotiat Article 234 EC established
direct cooperation between the Court of Justicethadcourts and tribunals of the
Member States by way of a procedure which is cotalylendependent of any

initiative of the parties, who are simply invitedl be heard in the course of the
procedure in relation to questions which the nati@ourt alone can initiate (see,
to that effect, inter alia, Case 44/8kger[1965] ECR 965).

Accordingly, it is necessary to examine the questieferred by the Tribunale
amministrativo regionale della Sicilia.

Thequestion referred for a preliminary ruling

By its question, the referring court asks, in essenvhether Articles 43 EC, 49
EC and 86 EC preclude the direct award of a pugaiwice which entails the prior
execution of certain works, such as the servigssake in the main proceedings, to
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a semi-public company formed specifically for therppse of providing that
service and possessing a single corporate purplosegrivate participant in the
company being selected by means of a public andh gmecedure, after
verification of the financial, technical, operatédrand management requirements
specific to the service to be performed and ofdaracteristics of the tender with
regard to the particular services to be provided.

It should be noted, first, that the direct awardaolocal public service for the
integrated management of water, such as that a issthe main proceedings,
may fall, depending on the specific details of domsideration for that service,
within the definition of ‘public service contractstr ‘service concession’ within
the meaning of Article 1(2)(d) and Article 1(4) Directive 2004/18 respectively
or, as the case may be, Article 1(2)(d) and Artig[@)(b) respectively of Directive
2004/17, Article 4(1)(a) of which provides that ttlthrective is to apply to the
provision or operation of fixed networks intended grovide a service to the
public in connection with the production, transport distribution of drinking
water or the supply of drinking water to such nekso

The question whether such an operation is to &sethas a ‘service concession’
or a ‘public service contract’ must be consideredlsively in the light of
Community law (see, inter alia, Case C-382@&nmissiorv Italy [2007] ECR
[-6657, paragraph 31).

The difference between a service contract and acgeconcession lies in the
consideration for the provision of services (se¢gri alia, Case C-206/08AZV
Gotha[2009] ECR 1-0000, paragraph 51). A public servamntract within the
meaning of Directives 2004/18 and 2004/17 involeessideration which is paid
directly by the contracting authority to the seevjgrovider (see, inter alia, Case
C-458/03 Parking Brixen [2005] ECR 1-8585, paragraph 39). A service
concession is present where the agreed methodnaineration consists in the
right to exploit the service and the provider taltesrisk of operating the services
in question (see, inter alia, the judgment of 13&mber 2008 in Case C-437/07
Commissiorv Italy, paragraphs 29 and 31, awtAZV Gothaparagraphs 59 and
68).

The Tribunale amministrativo regionale della Skiliefers to a semi-public
company to be formed as the ‘concessionaaéidataria in concessiondor the
management of the integrated water service. Theirdents before the Court
show that the operation was intended to last 3@syea

Similarly, the Italian Government maintains thatawlis clearly in issue is the
award of a public service by means of a 30-yearcession, for which the
principal consideration was the possibility of olng from users the water tariff
referred to in the tendering procedure as the densiion for the service
provided.
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The Court will therefore proceed on the assumptimat what is at issue is a
concession.

The Court has recognised the existence of a sandoacession, inter alia, in
cases in which the service provider’'s remunerat@mme from payments made by
users of a public car park, a public transportesysand a cable television network
(seeParking Brixen paragraph 40; Case C-410/64AV [2006] ECR 1-3303,
paragraph 16; and Case C-324{0dditel Brabanii2008] ECR 1-0000, paragraph
24).

Article 17 of Directive 2004/18 provides that, wotlt prejudice to the application
of Article 3 thereof, the directive is not to appbyservice concessions. Similarly,
Article 18 of Directive 2004/17 provides that th&edtive is not to apply to
service concessions which are awarded by contrpetitities carrying out one or
more of the activities referred to in Articles 3 #oof the directive, where those
concessions are awarded for carrying out thoseitesi.

Moreover, it is not disputed that the executionthed works connected with the
exclusive management of the integrated water serdt issue in the main
proceedings is incidental to the main object ofdbiecession in question, which is
to provide that service, so that the latter cam@otharacterised as a ‘public works
concession’ (see to that effect, inter alia, Cas83@/92 Gestion Hotelera
Internacional [1994] ECR 1-1329, paragraphs 26 to 28, and Aeti€l1l) of
Directive 2004/17).

Notwithstanding the fact that public service cost@s contracts are excluded
from the scope of Directives 2004/18 and 2004/1¥ public authorities
concluding them are, none the less, bound to comqly the fundamental rules
of the EC Treaty, in general, and the principle noih-discrimination on the
ground of nationality, in particular (see, inteaaRNAV, paragraph 18).

The provisions of the Treaty which are specificalyplicable to public service
concessions include, in particular, Article 43 E@ &rticle 49 EC (see, inter alia,
ANAV, paragraph 19).

Besides the principle of non-discrimination on teund of nationality, the
principle of equal treatment as between tendereedsio to be applied to public
service concessions, even in the absence of disaiion on grounds of
nationality (see, inter ali#®NAV, paragraph 20).

The principles of equal treatment and non-discration on grounds of
nationality imply, in particular, a duty of trangpacy which enables the
concession-granting public authority to ensure thase principles are complied
with. That authority’s obligation of transparencgnsists in ensuring, for the
benefit of any potential tenderer, a degree of abieg sufficient to enable the
service concession to be opened up to competitidraaeview of the impartiality
of the procurement procedures (see, inter AINAYV, paragraph 21).
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Furthermore, it follows from Article 86(1) EC thdte Member States must not
maintain in force national legislation which persnihe award of public service
concessions without their being put out to comjmetjt since such an award
infringes Article 43 EC or 49 EC or the principle$ equal treatment, non-
discrimination and transparency (see, inter 2MMAV, paragraph 23).

However, the application of the rules set out iticdes 12 EC, 43 EC and 49 EC,
as well as the general principles of which they e specific expression, is
excluded if the control exercised over the concoessie by the concession-
granting public authority is comparable to that eththe authority exercises over
its own departments and if, at the same time, ¢héity carries out the essential
part of its activities with the controlling authtyrisee, inter alisdANAYV, paragraph
24). In such a case, an invitation to tender istmandatory, even if the other party
to the contract is an entity that is legally distifrom the contracting authority
(see, inter alia, Case C-573/88a[2009] ECR 1-0000, paragraph 36).

That case-law is relevant for the interpretatioDotctives 2004/18 and 2004/17
as well as Articles 43 EC and 49 EC and also ofgiaeeral principles of which
the latter are the specific expression (see, mitarSea paragraph 37).

Where a private undertaking has a holding, evemnanity holding, in the capital
of a company in which the contracting authoritygurestion also has a holding, it
is impossible for that contracting authority to exge over that company control
comparable to that which it exercises over its aepartments (see, inter alia,
Sea paragraph 46).

That is the case with the concession at issueannthin proceedings, since the
private participant was required to subscribe 49%he share capital in the semi-
public company which was to award the concessiauastion.

In those circumstances, it is necessary to deterrmare specifically whether the
award of the public service in question to the spublic company without any
specific invitation to competitive tendering is goatible with Community law in

as much as the tendering procedure for the seteciahe private participant
responsible for the integrated management of théerwaervice has been
conducted in a manner compatible with Articles 43 &d 49 EC and with the
principles of equal treatment and non-discriminaim the ground of nationality,
as well as the concomitant obligation of transpeyen

It is apparent from case-law that the award of blipicontract to a semi-public
company without a call for tenders would interfen¢h the objective of free and
undistorted competition and the principle of eqtr&atment, in that such a
procedure would offer a private undertaking withcapital holding in that
company an advantage over its competitddéaqdt Halle and RPL Lochau
paragraph 51, and Case C-29/Gémmissionv Austria [2005] ECR 1-9705,
paragraph 48).
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Furthermore, as stated at paragraph 2.1 of the Gssion Interpretative
Communication on the application of Community LamvRublic Procurement and
Concessions to Institutionalised Public-Privatetiaships (IPPPs) (OJ 2008
C 91, p. 4), the fact that a private entity aneat@acting entity cooperate within a
semi-private entity cannot serve as justificatiam the contracting entity not
having to comply with the legal provisions on cosgiens when assigning
concessions to that private entity or to the repesemi-private entity.

However, as the Advocate General stated at poimtf&6s Opinion, it is difficult

to reconcile the use of a double competitive teindeprocedure with the aim of
reducing procedural formalities which underliestiim§ionalised public-private
partnerships, such as that at issue in the maicepohngs, whose establishment
involves the use of the same procedure both toctsélee private economic
participant and to award concessions to the pybliate entity to be formed for
that sole purpose.

While the absence of a competitive tendering procedn connection with the
award of services would appear to be irreconcilatb Articles 43 EC and 49
EC and with the principles of equal treatment amh-discrimination, that
situation may be rectified by selecting the privpggticipant in accordance with
the requirements set out at paragraphs 46 to 49eahond choosing appropriate
criteria for the selection of the private participasince the tenderers must provide
evidence not only of their capacity to become aeti@der but, primarily, of their
technical capacity to provide the service and tt@nemic and other advantages
which their tender brings.

In so far as the criteria for the selection of prevate participant are based not
only on its capital contribution but also the pagant’s technical capacity and the
characteristics of its tender with regard to thetipalar services to be provided
and, as in the case in the main proceedings, theipant is entrusted with the

operation of the service in question and thus wWithmanagement of the service,
the selection of the concessionaire can be regaadedn indirect result of the

selection of that participant which was made at ¢baclusion of a procedure
conducted in accordance with the principles of Camibty law, so that a second
competitive tendering procedure for the selectidntlee concessionaire is

unnecessary.

The use in such a situation of a double procedaorefifst, the selection of the
private participant in the semi-private company ,asecond, the award of the
concession to that company, would be liable tordptvate entities and public
authorities from forming institutionalised publichmte partnerships, such as that
in question in the main proceedings, on accounhefiength of time involved in
implementing such procedures and the legal uncgytaitaching to the award of
the concession to the previously selected privatéqggpant.
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It should be noted that a company with share clapith mixed public and private
ownership, such as that in question in the maicgedings, must retain the same
corporate purpose throughout the duration of casioesand it will be necessary,
if there is any material amendment to the contrictaunch a new competitive
tendering procedure (see, to that effect, Case 40085 pressetext
Nachrichtenagentuf2008] ECR 1-4401, paragraph 34).

In the light of the foregoing considerations, tmswer to the question referred is
that Articles 43 EC, 49 EC and 86 EC do not preeliee direct award of a public
service which entails the prior execution of certaorks, such as that at issue in
the main proceedings, to a semi-public company éarnspecifically for the
purpose of providing that service and possessiam@e corporate purpose, the
private participant in the company being selectgdneans of a public and open
procedure after verification of the financial, tedal, operational and
management requirements specific to the serviceetgerformed and of the
characteristics of the tender with regard to theise to be delivered, provided
that the tendering procedure in question is comsisivith the principles of free
competition, transparency and equal treatment ¢mdn by the Treaty with
regard to concessions.

Costs

Since these proceedings are, for the parties tondia proceedings, a step in the
action pending before the national court, the decisn costs is a matter for that
court. Costs incurred in submitting observationshi® Court, other than the costs
of those parties, are not recoverable.

On those grounds, the Court (Third Chamber) herelas:

Articles43 EC, 49 EC and 86 EC do not precludethedirect award of a public
service which entails the prior execution of certain works, such as that at
issue in the main proceedings, to a semi-public company formed specifically
for the purpose of providing that service and possessing a single cor porate
purpose, the private participant in the company being selected by means of a
public and open procedure after verification of the financial, technical,
operational and management requirements specific to the service to be
performed and of the characteristics of the tender with regard to the service
to be delivered, provided that the tendering procedure in question is
consistent with the principles of free competition, transparency and equal
treatment laid down by the EC Treaty with regard to concessions.

[Signatures]
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