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Guideline of the Public Procurement Authority

on the certificates, statements, records and data to be submitted in
contract award procedures by the economic operators established in
Hungary, in relation to grounds for exclusion
(Public Procurement Bulletin, n°® 141/2013; 29 November 2013)

The Public Procurement Authority issues the following Guideline, on the
basis of the empowerment of Article 172(2)(k) of the Act CVIII of 2011 on
Public Procurement (hereinafter referred to as the 'PPA’), and Article 13(1)
of the Government Decree 310/2011 (23 December) (hereinafter
referred to as the ‘Gov. Decree’) on the way of certification of suitability and
verification of the non-existence of grounds for exclusion as well as the
definition of public procurement technical specifications in contract award
procedures, concerning the certificates, statements, records and data
referred to in Articles 2 and 3 of the Gov. Decree.

Chapter IX of the PPA lays down requirements for tenderers and candidates.
Some of these requirements concern the legal status of economic
operators (grounds for exclusion), and others concern the criteria for
technical and professional ability or the criteria concerning the economic
and financial standing (suitability).

Articles b6 and 57 of the PPA set out the rules pertaining to grounds for
exclusion. The grounds for exclusion determine the circumstances under
which the tenderer, the candidate, the subcontractor or the entity con-
tributing to the certification of suitability shall be excluded from the pro-
cedure.

l. The modified rules of the PPA
Act CXVI of 2011 on the amendment of Act CVIII of 2011 on public procure-

ments (hereinafter referred to as Amend. Act) has modified the PPA from 1
July 2013. This amendment concerned the grounds for exclusion and also
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the ways of certification. The modification of the ways of certification has
been entered by Gov. Decree 238/2013. (VI. 30.) on the amendment of
certain decrees related to public procurement from the 1%t July 2013. The
amendments of the PPA and the Gov. Decree shall be applied to public pro-
curements which were started after 1 July 2013 (Article 181 (6) of the PPA,
Article 29 (3) of the Gov. Decree).

With regard to the grounds for exclusion Article 56 (1) g) has been re-
pealed so the contracting authority shall not prescribe or examine the
grounds for exclusion in relation to the infringement of the criteria for
sound employment relationships pursuant to Article 50(1)(a) of Act CXCV of
2011 on Public Finances. In compliance with the aforementioned Article 56
(5) has also been repealed by the Amend. Act.

Related to the grounds for exclusion regarding the off-shore companies, the
text “companies listed in a non-official stock exchange” of Article 56 (1) kc)
has been amended to “‘companies not listed in an official stock ex-
change” which modification clarifies that only those economic operators
shall be excluded which are not listed on an official stock exchange. This
modification at the same time established the compliance with the content
of the concerned ground for exclusion. [Article 2 ib) of the Gov. Decree]
Furthermore Article 308 (1) of Act CCXXII 2012 on the transitional
provisions related to the entering into force of Act C 2012 on the Criminal
Code and on the amendment of certain acts has modified Article 56 (1) h) of
the PPA from the 1st July 2013 in accordance with the provisions of Act C
2012 on the Criminal Code being effective from the 1st July 2013.

Il General provisions

As referred to in the provisions of the PPA pertaining to notices launching
the contract award procedure, the notice shall contain the grounds for exclu-
sion and the required means of verification [Article 38(3)(k) of the PPA].

In the notice launching the procedure, the contracting authority shall refer to
the mandatory [Article 56(1)(2) of the PPA] grounds for exclusion [Article
56(6) of the PPA].

In contract award procedures conducted according to Part Two of the PPA

(provisions related to public procurements reaching EU thresholds), in case
a change registration procedure is underway, the contracting authority shall
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be obliged to stipulate in the notice launching the procedure that the request
for change registration submitted to the registry court as well as the
certificate of receipt thereof sent by the registry court be attached to the
tender or request to participate (Article 7 of the Gov. Decree).

In the course of contract award procedures only those economic operators
may submit a tender which meet the suitability criteria established by the
contracting authority and are not subject to any ground for exclusion [Article
56 and 57] [Article 55(1)].

In conformity with the former regulation, the PPA contains a full enumera-
tion of the grounds for exclusion (both the mandatory and the optional ones),
and the contracting authorities may not extend that list.. The Government, on
the basis of the empowerment of Article 182(1) points 1 and 2 of the PPA,
shall regulate in a decree which are the means of certification and the
documents to be submitted for the certification of suitability and the verifi-
cation of the non-existence of the grounds for exclusion that the contract-
ing authority may prescribe or shall accept.

The grounds for exclusion are set forth by Articles 56 and 57 of the PPA and
the ways of verification of the non-existence of the grounds for exclusion are
laid down by Articles 2-12 of the Gov. Decree.

According to Article 36 (3) contracting authority shall be obliged to accept -
among others - the certification of the grounds for exclusion and also other
statements in a simple copy form, the submission of originals shall not be
prescribed.

The non-existence of grounds for exclusion, which had to be certified by the
tenderer/candidate with the submission of an extract from trade register
according to the provisions of Act CXXIX of 2003 in effect till 1 January 2012,
shall be verified, according to the current rules, by the contracting authority
on the basis of data included in the company register, which may be
requested free of charge, electronically from the Company Information and
Electronic Company Registration Service (Article 36 (5) of the PPA). Certain
data made available on the website www.e-cegjegyzek.hu are disclosed as
such data included in the company register at the time of the inquiry (for
instance, if the company is undergoing liquidation proceedings or is being
wound up), while other data included in the company register are updated at
the beginning of each week. Furthermore, the non-existence of all other
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grounds for exclusion, to the examination of which the contracting authority
is entitled in the mentioned way, shall be examined by the contracting
authority on the basis of the register according to Article 36 (5) of the PPA,
also in the cases where it is not prescribed pursuant to the Gov. Decree.
[Article 5 of the Gov. Decree]

For the purposes of the verification of the non-existence of the grounds for
exclusion, both in the case of organizations providing capacity and in the
case of subcontractors (even if they are intended to be employed for more
than ten per cent of the value of the public procurement contract), the
tenderers (candidates) shall only make a statement on their intention not to
employ any subcontractor or any organization providing capacity being
subject to the grounds for exclusion, and there is no obligation to submit
specific certificates therefor [Article 58(3) of the PPA].

li. Mandatory grounds for exclusion

Article 56(1)(2) sets forth the grounds for exclusion which are mandatory in
contract award procedures conducted according to the rules pertaining to
EU procedures, i.e. in the case of verification of the existence of any of those
grounds for exclusion, the contracting authority shall exclude the tenderer,
the candidate, the subcontractor or the organization providing capacity
from the procedure.

1. Grounds for exclusion concerning all the entities participating on be-
half of the tenderer

(the tenderer, the subcontractor, the entity contributing to the certifi-
cation of suitability)

Ground for exclusion Way of verification and related
information

The following economic operators are excluded from participating in the
procedure as a tenderer, a candidate or a subcontractor, and may not
contribute to the certification of suitability either
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(a) who are being wound up or who
were subject to the publication of a de-
cree in bankruptcy or the liquidation
proceedings launched against whom
were legally imposed, or against whom
a similar process is in progress pursu-
ant to their personal right, or who are
in any analogous situation under their
personal right;

verification: shall be verified by
the contracting authority on the
basis of data included in the
company register, which may be
requested free of charge, elec-
tronically from the Company In-
formation and Electronic Com-
pany  Registration  Service!
(hereinafter referred to as:
‘Company Information Service’)
[Article 2 of the Gov. Decree]

(b) who have suspended business ac-
tivities or whose business activities
have been suspended;

verification: shall be verified by
the contracting authority on the
basis of data included in the
company register, which may be
requested free of charge, elec-
tronically from the Company In-
formation Service;

iif the economic operator is not
a company according to the Act
V of 2006 on Public Company In-
formation, Company Registration
and Windingup Proceedings, or
apart from the registry court,
other authorities may also sus-
pend business activities of the
entity in question, a statement
attested by a notary public or an
economic or  professional
chamber shall be accepted; [Ar-
ticle 2(a) of the Gov. Decree].

1

www.cegjegyzek.hu.

6/33




§3a

KOZBESZERZESI

HATOSAG

(c) who have been convicted of an of-
fence concerning their business activi-
ties or professional conduct by a final
judgment, until the time-limit for the
detriments regarding criminal records
lapses; or whose activity was restricted
by a final judgment, under Article
5(2)(b) or (g) of Act CIV of 2001 on
Measures Applicable to Legal Entities in
Criminal Law, during the period of pro-
hibition; or whose activities have been
restricted for a similar reason and in a
similar manner by another court in a
judgement which has obtained the
force of res judicata;

verification:

certificate of no criminal record
submitted by a private individ-
val,

in case of companies the non-
existence of the ground for ex-
clusion shall be verified by the
contracting authority on the ba-
sis of data included in the com-
pany register, which may be re-
quested free of charge, elec-
tronically from the Company In-
formation Service;

if the economic operator not be-
ing a private individual is not a
company, a statement attested
by a notary public or an eco-
nomic or professional chamber
shall be accepted; [Article 2(b)
of the Gov. Decree]

(d) who have been prohibited from par-
ticipating in contract award procedures
by a final judgment, during the period
of the prohibition;

verification: the contracting au-
thority shall verify the non-
existence of the ground for ex-
clusion on the basis of the regis-
ter available on the website of
the Authority or the data, which
may be requested free of
charge, electronically from the
Company Information Service;

(e) who have not fulfilled their tax, cus-
toms duty or social security contribu-
tion payment obligations for over a
year, in accordance with the legal pro-
visions of the country in which they are
established or with those of the coun-
try of the seat of the contracting au-
thority, unless they were granted a

With regard to economic opera-
tors with a seat in Hungary the
tax payment liability referred to
in paragraph 1(e) shall mean the
tax payment liability indicated in
the records of the national tax
authority and the national cus-
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permission for deferred payment of the
debt;

toms authority [Article 56(3) of
the PPA].

The set period of time shall be
calculated in each case from the
date of verification of the non-
existence of the ground for ex-
clusion. In the procedures con-
sisting of more than one stage,
such verification shall be made
by the contracting authority be-
tween the participation deadline
and the dispatch of the informa-
tion notice on the results of the
procedure to the tenderer as
well [Article 57(3) of the PPA].

verification: shall be verified by
the contracting authority on the
basis of the database of taxpay-
ers not having public debts?
pursuant to the Act XCIl of 2003
on the Rules of Taxation (herein-
after referred to as: 'Art’) or, in
case the economic operator is
not included in such database,
the certificate of the competent
tax and customs authority or the
joint tax certificate specified in
the Art shall be accepted [Article
2(d) of the Gov. Decreel.

In the case of procedures con-
sisting of more than one stage,
Article 9 of the Gov. Decree -
presented in detail in part VIl of
this Guideline - shall also be
applied.

2 www.nav.gov.hu (the database may be found on the right side of the website in the menu ,Kdztartozdsmen-

tes adozok”
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The certificate of the authorities
recording public debts set out in
Article 56 (1) e. of the PPA shall
state whether or not the eco-
nomic operator has any public
debt recorded by the authority
at the time of drawing up of the
certificate, and in case it has,
when was the payment obliga-
tion of the economic operator
due, whether it was granted a
permission for deferred pay-
ment of the public debt and
shall also state the term of the
extension for payment [Article
11(1) of the Gov. Decreel.

The official certificate specified
in paragraph 1 - provided such
certificate otherwise proves
that the economic operator has
no public debts which were due
more than a year before - shall
be accepted by the contracting
authority even if issued for other
purposes and not to be used in a
contract award procedure, or it
was issued for the purposes of
any other contract award pro-
cedure or other procedure of
the contracting authority or an
entity other than the contracting
authority, or the issuing author-
ity established less than one
year of validity for the certificate
and it has already expired [Arti-
cle 11(2) of the Gov. Decree].

In case an act of legislation sets

9/33




f@

KOZBESZERZESI
HATOSAG

forth new rates and taxes sub-
ject to Article 56(1)(e) of the
PPA, the certificate thereof shall
only be attached in procedures
where the time limit for submis-
sion of tenders or the time limit
for participation shall expire
more than one year after the
date of entering into force of the
provision on the relevant public
debts [Article 11(3) of the Gov.
Decree].

(f) who supplied false data in an earlier
contract award procedure (concluded
within the previous three years) and
was therefore excluded from the pro-
cedure, or the supply of false data was
ascertained by a final judgment, until
the time-limit set with the force of res
iudicata.

The set period of time shall be
calculated in each case from the
date of verification of the non-
existence of the ground for ex-
clusion. In the procedures con-
sisting of more than one stage,
such verification shall be made
by the contracting authority be-
tween the participation deadline
and the dispatch of the informa-
tion notice on the results of the
procedure to the tenderer as
well [Article 57(3) of the PPA].

In the case of procedures con-
sisting of more than one stage,
Article 9 of the Gov. Decree -
presented in detail in part VIII of
this Guideline - shall also be
applied.

verification: the statement of the
tenderer or candidate attested
by a notary public or an eco-
nomic, professional chamber
shall be accepted [Article 2(e) of
the Gov. Decree; Article 58(5) of
the PPA].
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(h) who, pursuant to Act IV of 1978 on
the Criminal Code in effect till 30 June,
have committed a crime of participa-
tion in a criminal organization - includ-
ing committing a crime within a crimi-
nal organization - of bribery, bribery in
international relations, misappropria-
tion, negligence, budgetary fraud, in-
fringement of the financial interests of
the European Communities, as well as
money laundering, or corruption
crimes in compliance with Chapter
XXVII of Act C of 2012 on the Criminal
Code, participation in a criminal organi-
zation - including committing a crime
within a criminal organization - misap-
propriation, negligence, budgetary
fraud, or money laundering or who
have committed a similar crime pursu-
ant to their personal right, provided the
act of committing the crime has been
established in a final court decision,
until exonerated from the detrimental
consequences of having a criminal re-
cord;

As regards criminal acts similar
to those referred to in para-
graph 1 (h) in the case of ten-
derers established in other
Member State of the European
Union,

a) participation in a criminal or-
ganization, as defined in Article
2 (1) of Council Joint Action
98/733/JHA,

b) corruption, as defined in Arti-
cle 3 of the Council Act of 26
May 1997, and Article 3 (1) of
Council Joint Action
98/742/JHA, respectively,

c) fraud within the meaning of
Article 1 of the Convention relat-
ing to the protection of the fi-
nancial interests of the Euro-
pean Communities,

d) money laundering, as defined
in Article 1 of Council Directive
91/308/EEC on prevention of the
use of the financial system for
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the purpose of money launder-
ing shall be effective, respec-
tively.

shall only be verified by eco-
nomic operators being natural
persons [Article 2(g) of the Gov.
Decree]?

verification: certificate of no
criminal record [Article 2(g) of
the Gov. Decree]

(i) who, in relation to a contract con-
cluded as a result of an earlier contract
award procedure after 15 September
2010, failed to meet, towards their
subcontractor, more than 10% of their
payment obligation (originating from a
final or partial invoice), established by
an enforceable administrative or court
judgement which has been pronounced
within the last two years, within the
time limit set in such judgement, al-
though the party entering into the con-
tract as contracting authority paid
them in due time.

The set period of time shall be
calculated in each case from the
date of verification of the non-
existence of the ground for ex-
clusion. In the procedures con-
sisting of more than one stage,
such verification shall be made
by the contracting authority be-
tween the participation deadline
and the dispatch of the informa-
tion notice on the results of the
procedure to the tenderer as
well [Article 57(3) of the PPA].

In the case of procedures con-
sisting of more than one stage,
Article 9 of the Gov. Decree -
presented in detail in part VIII of
this Guideline - shall also be
applied.

verification: the statement of the
tenderer or candidate attested
by a notary public or an eco-

3if, in accordance with Article 5(2)(b) or (g) of the Act CIV of 2001 on measures applicable
to legal entities under criminal law, the court has limited in a final decision the activities of
the legal entity for having committed the enumerated crimes, the existence of the ground
for exclusion pursuant to Article 56(1)(c) of the PPA may be established in relation to this

legal entity
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nomic, professional chamber
shall be accepted [Article 2(e) of
the Gov. Decree; Article 58(5) of
the PPA]

(j) in the course of the fulfilment of the | The contracting authority shall
obligation concerning data provision | inform the Public Procurement
stipulated in the given procedure, it | Authority of the exclusion speci-
provides false data or makes false | fied in paragraph 1(j) and of the
statement which may prejudice the | date of the exclusion, indicating
fairness of competition; the name and address (seat,
residence) of the involved ten-
derer, candidate, subcontractor,
organisation participating in the
certification of suitability, as
well as the subject-matter and
the reference number of the
procedure and the date of the
exclusion [Article 56(7) of the
PPA].*

verification: there is no need to
submit any certificate or state-
ment, the ground for exclusion
is verified by the contracting au-
thority in the course of the pro-
cedure [Article 2(h) of the Gov.
Decree]

* The Public Procurement Authority continues to make available the list drawn up by it on
its homepage (www.kozbeszerzes.hu)
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(k) in the case of whom any of the fol-
lowing circumstances occur:

(ka) which have their fiscal domicile in
a country outside the EU, the EEA or the
OECD, or in a country having signed an
agreement with Hungary on avoiding
double taxation, or

(kb) whose profit deriving from the
public procurement contract would be
subject to more favourable conditions
of taxation in the country where they
have their fiscal domicile (considering
the final income tax to be paid after the
reception of tax refunds) than the
terms of taxation which would apply to
its domestic profit deriving from the
given country®. The latter criterion shall
not be met by the economic operator if
he will perform the public procurement
contract through his branch office reg-
istered in Hungary and the profit
earned on the basis of the contract
would qualify as a profit attributable to
that branch office,

(kc) companies not listed in an official
stock exchange, whose proprietor pur-
suant to Article 3(r) of the Act CXXXVI of
2007 on the Prevention and Combating

verification:

with respect to points (ka) and
(kb), the contracting authority
shall verify on the basis of data
included in the company regis-
ter - which may be requested
free of charge, electronically
from the Company Information
Service - whether or not the
economic operator in question
Is actually registered in Hun-

gary,

with respect to Article 56(1)(kc)
of the PPA, the statement of the
tenderer or candidate specifying
whether it is a company not

> For the purposes of establishing the existence of the ground for exclusion pursuant to
Article 56(1)(kb) of the PPA, it is indispensable to have knowledge of the fiscal law of the
economic operator's country of fiscal domicile, considering the fact that the legal
conditions of the country of fiscal domicile shall be examined in itself, and the conditions
of taxation thereof shall not be defined in relation to the fiscal law in force in Hungary. The
economic operator in question is subject to the ground for exclusion, if the profit deriving
from a foreing country - in this case from Hungary - would be subject to more favourable
conditions of taxation than the profit deriving from the country of his fiscal domicile,
according to the law of the country of his fiscal domicile.
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of Money Laundering and Terrorist Fi- | listed in an official stock ex-
nancing may not be identified [Article | change or a company listed in
56(1) of the PPA]. an official stock exchange; in
case the tenderer or candidate
is not listed in an official stock
exchange, a statement indicat-
iIng the name and permanent
residence of all the actual pro-
prietors - as defined in Article
3(r)® of the Act CXXXVI of 2007
on the Prevention and Combating
of Money Laundering and Terror-
ist Financing (hereinafter re-
ferred to as the 'Act on Money
Laundering’) - shall be submit-
ted;

in case there is no actual pro-
prietor as defined in Article 3(r)
of the Act on Money Laundering,
the statement of the tenderer or
candidate thereon shall be
submitted”; [Article 2(i) of the
Gov. Decree]

As regards point (kc), the con-
tracting authority has no further
obligation of verification - any
request made towards the au-
thorities, other associations - as
regards the ground for exclu-
sion verified by such statement
and not unless he is aware of a
proof beyond a reasonable
doubt shall he establish the fact

® From 1 July 2013 Article 3 r) of the Act on money laundering has been expanded with point
re) according to which point the actual proprietor, in the absence of a natural person, shall
be - among others - the chief officer of the legal person or the business organisation with-
out legal personality.

71t shall not realize an exclusion ground if the economic operator declares that it does not
have an actual proprietor.
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of false statement.[Article 8(2)
of the Gov. Decree]

As regards point (kc), by ‘official
stock exchange' shall be meant
the official stock exchange as
defined in Article 5(1) point 114
of the Act CXX of 2001 on the
Capital Market [Article 8(3) of
the PPA]
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2. Grounds for exclusion concerning solely the tenderer or the candidate

Grounds for exclusion

Way of verification and re-
lated information

An economic operator

in which a legal person or a business or-
ganisation without legal personality subject
to the conditions set out in paragraph 1(k)
owns directly or indirectly a share exceed-
ing 25% or has the right to vote, may not be
tenderer or candidate in the procedure. If
the business organisation having a share
exceeding 25 % or having the right to vote
(in the given economic operator) is subject
to partnership taxation, the condition set
out in paragraph 1(ka) shall be applied -
with the necessary changes where applica-
ble - to the proprietor companies of the
given partnership [Article 56(2)].

verification: the statement of
the tenderer or candidate on
the existence or non-
existence of a legal person
or a business organization
without legal personality
owning directly or indirectly
a share exceeding 25 % in it
or having the right to vote; in
case of existence of such
entity, the tenderer or candi-
date shall indicate it in a
statement and shall make a
statement on the non-
existence of the grounds for
exclusion specified in Article
56(2) of the PPA, with re-
spect to such entity [Article
2(j) of the Gov. Decree]

For the purposes of Article
56(2) of the PPA by ‘indirect
shares’ and ‘indirect right to
vote' shall be meant that the
tenderer or candidate owns
its share and exercises its
right to vote through the
ownership of the share, the
right to vote of another eco-
nomic operator (intermedi-
ate economic operator) hav-
ing a share and a right to
vote in the tenderer or the
candidate. For the purpose
of establishing the propor-
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tion of the indirect share and
indirect right to vote, the
right to vote or the share of
the entity having an indirect
share, right to vote in the in-
termediate economic opera-
tor shall be multiplied by the
right to vote or the share -
only by the one representing
a larger proportion - of the
intermediate economic op-
erator in the tenderer or
candidate. Where the right to
vote or share in the interme-
diate economic operator ex-
ceeds 50 %, it shall be con-
sidered as a full share, right
[Article 8(1) of the Gov. De-
cree].

Where the statement is
submitted, the contracting
authority has no further obli-
gation of verification - any
request made towards the
authorities, other associa-
tions - as regards the
ground for exclusion verified
by such statement and not
unless he is aware of a proof
beyond a reasonable doubt
shall he establish the fact of
false statement [Article 8(2)
of the Gov. Decree].
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IV. Optional grounds for exclusion

Article 57(1) sets forth the grounds for exclusion from which the contract-
ing authority may select one or more to prescribe in the contract award
procedure. According to the decision made by the contracting authority,
these grounds for exclusion may be prescribed not only in relation to the
tenderer/the candidate, but also in relation to the subcontractor and the en-
tity contributing to the certification of suitability.

Grounds for exclusion

Way of verification and re-
lated information

The contracting authority may stipulate in the notice launching the proce-

dure that the following economic operators are excluded from participat-

ing in the procedure as a tenderer, a candidate, a subcontractor, and may
not contribute to the certification of suitability:

(a) who have violated the law concerning
their business activities or professional
conduct and this fact has been stipulated in
a final judgment delivered within the previ-
ous five years;

verification: the statement of
the tenderer or candidate
attested by a notary public or
an economic, professional
chamber shall be accepted
[Article 3(a) of the Gov. De-
cree; Article 58(5) of the
PPA]

(b) who have violated the law under Article
11 of Tptv., or according to Article 101 of
the Treaty on the Functioning of the Euro-
pean Union, and this fact has been stipu-
lated in the final and enforceable decision
of the Hungarian Competition Authority -
delivered within the previous five years —,
or in the event of the court review of the de-
cision of the Hungarian Competition Author-
ity, by a final judgment of the court, and
have been issued a pecuniary penalty; or if
the establishment of such violation of the
law by the tenderer has been ascertained by

verification: the statement of
the tenderer or candidate
attested by a notary public or
an economic, professional
chamber shall be accepted
[Article 3(a) of the Gov. De-
cree; Article 58(5) of the
PPA]
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a final decision and a pecuniary penalty of
another competition office or court within
the previous five years;

(c) who have violated their contractual obli-
gations undertaken in a previous contract
award procedure as ascertained under a
final administrative or final court judge-
ment, which was pronounced within the last
two years;

The set period of time shall
be calculated in each case
from the date of verification
of the non-existence of the
ground for exclusion. In the
procedures consisting of
more than one stage, such
verification shall be made by
the contracting authority be-
tween the  participation
deadline and the dispatch of
the information notice on the
results of the procedure to
the tenderer as well [Article
57(3) of the PPA].

In the case of procedures
consisting of more than one
stage, Article 9 of the Gov.
Decree - presented in detail
in part VIII of this Guideline -
shall also be applied.

verification: the statement of
the tenderer or candidate
attested by a notary public or
an economic, professional
chamber shall be accepted
[Article 3(a) of the Gov. De-
cree; Article 58(5) of the
PPA]
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(d) who are not registered in their country
of establishment;

verification: the fact that the
tenderer or candidate is in-
cluded in the company regis-
ter,

shall be verified by the con-
tracting authority on the ba-
sis of data included in the
company register, which
may be requested free of
charge, electronically from
the Company Information
Service;

in case of other registers the
contracting authority shall
verify the registers accessi-
ble pursuant to the provi-
sions set out in Article 36(5)
of the PPA,®

in all other cases it shall ac-
cept an extract from the
register, a certificate issued
by the entity keeping the
register or any other docu-
ment certifying the fact of
being included in the regis-
ter;[Article 3(b) of the Gov.
Decree]

(e) who do not hold the permit or licence or
are not members in a professional organi-
sation or chamber prescribed in their coun-
try of establishment for the provision of the
service.

verification: the contracting
authority shall verify the reg-
ister accessible pursuant to
the provisions set out in Ar-
ticle 36(5);

8

https://www.nyilvantarto.hu/evig/LekAdoszamAlapjan.action or on the website

www magyarorszag.hu in menu Ugy|ntezes/Szolgaltatasok/Egyenl vallalkozdi nyilvantartas
° website www.mkik.hu. in menu Epltesugyl regisztracios iroda/0n-line épitbipari kivitelezdi nyilvan-

tartas
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in all other cases it shall be
obliged to accept the copy of
the licence or permit or a
certificate  attesting the
membership in an associa-
tion or chamber; [Article 3(c)
of the Gov. Decree]

(f) committed, as defined by legislation, a
serious breach of professional duty or an
act violating professional ethics established
in a procedure for breach of the code of
ethics conducted by a professional organi-
sation specified in a separate act of legisla-
tion, within the last three years;

The set period of time shall
be calculated in each case
from the date of verification
of the non-existence of the
ground for exclusion. In the
procedures consisting of
more than one stage, such
verification shall be made by
the contracting authority be-
tween the participation
deadline and the dispatch of
the information notice on the
results of the procedure to
the tenderer as well [Article
57(3) of the PPA].

In the case of procedures
consisting of more than one
stage, Article 9 of the Gov.
Decree - presented in detail
in part VIII of this Guideline -
shall also be applied.

verification: the statement of
the tenderer or candidate
attested by a notary public or
an economic, professional
chamber shall be accepted
[Article 3(a) of the Gov. De-
cree; Article 58(5) of the
PPA]
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Economic operators authorised to provide the relevant service in the coun-
try of their establishment shall not be excluded from the procedure on the
grounds that they do not fulfil the legal and organisational criteria (e.g. be-
ing a legal entity) stipulated by Hungarian legislation for the provision of the
relevant service, or that according to Hungarian legislation only natural per-
sons are entitled to provide the relevant service [Article 57(2) of the PPA].

According to Article 8(1) of the Government Decree 306/2011 (23 De-
cember) on the detailed rules pertaining to public works contracts, in proce-
dures pursuant to Part Two of the PPA, in case of economic operators per-
forming implementation activities, the contracting authority shall, on the
basis of Article 57(1)(d) of the PPA, be bound to stipulate in the notice
launching the procedure the requirement of being registered in the list of
entities performing implementation activities specified in the Act on the
Formation and Protection of the Built Environment or, in case of an eco-
nomic operator which is not established in Hungary, the requirement of be-
ing registered in the list of his country of establishment (provided the law of
the country in which he is established prescribes such registration).

V. Documents to be submitted by candidates and tenderers

The contracting authority may require economic operators to submit the
certificates which are necessary for the conduct of the contract award pro-
cedure, for the evaluation of tenders or requests to participate. Those cer-
tificates shall help to verify - inter alia - the non-existence of the grounds
for exclusion [Article 58(1)(a) of the PPA]. According to the explanation of
the PPA, a paper is considered a certificate, if a circumstance is certified
by a person/organization which is independent of the tenderer.

In open procedures, which are procedures consisting of one stage, the
documents concerning the grounds for exclusion and the certification of
suitability pursuant to the stipulations of the invitation and the documenta-
tion, as well as the provisions set out by this Act shall be submitted by the
tenderer together with his tender [Article 83(3) of the PPA].
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As regards subcontractors intended to be employed for the fulfilment of the
contract and the organization contributing to the certification of suitability,
the tenderer or candidate shall only make a statement in the tender or in the
request to participate to the effect that those entities are not subject to the
grounds for exclusion specified in Article 56, and no further certificate or
statement shall be attached in the case of these entities in relation to the
grounds for exclusion [Article 58(3) of the PPA; Article 10 of the Gov. Decree].

Where the contracting authority has also stipulated that the grounds for
exclusion specified in Article 57 of the PPA be applied to the subcontractor
and any other entity contributing to the certification of suitability, the tenderer
or candidate, according to its choice, may

(a)  submit a statement made by itself, to the effect that it shall not
employ any subcontractor subject to the grounds for exclusion specified in
Article 57 of the PPA and no other entity employed by him to contribute to
the certification of its suitability is subject to the grounds for exclusion
specified in Article 57 of the PPA, or

(b)  submit the statement of the subcontractor designated in the
procedure - in addition to the statement as defined in point (a) in case of
subcontractors not designated in the procedure - as well as the statement
of any other entity employed to contribute to the certification of suitability, to
the effect that the subcontractor, entity concerned is not subject to the
grounds for exclusion specified in Article 57 [Article 10 of the Gov. Decree].

Where, on the basis of the PPA, or a separate act of legislation based on the
empowerment of the PPA, contracting authorities require the submission of
a certificate in the course of the public procurement procedure, such a cer-
tificate may be submitted in a simple copy form, unless provided otherwise
by an act of legislation. The contracting authority may prescribe the submis-
sion of originals or certified copies of such statements that serve directly as
the basis of the enforcement of a claim (in particular bank guarantee or
declaration of guarantee). In the case of documents not submitted in Hun-
garian, the liable translation produced by the tenderer shall also be ac-
cepted by the contracting authority [Article 36(3) of the PPA].

In case the certificate required by this Act is non-existent in the country

outside the European Union where the tenderer is established, contracting
authorities may accept a certificate, and even a document that is equal to the
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certificate [Article 36(4) of the PPA].

As regards certain grounds for exclusion, the tenderers/candidates shall
not attach the relevant certificates, due to the fact that the provision set out
in Article 36(5) of the PPA shall be applied also for the way of verification of
the non-existence of the grounds for exclusion, and the abovementioned
provision stipulates that the certification of facts and data that may be veri-
fied free of charge by the contracting authority on an electronic, official or au-
thentic register available in Hungarian, including the registers specified by
the Act on General Rules of Launching and Conducting a Service Providing
Activity, may not be requested by the contracting authority in the course of
the contract award procedure and shall not be presented by the tenderer or
the entity contributing to the certification of the suitability thereof.

VI. Verification of the non-existence of the grounds for exclusion

In the course of evaluating the tenders [Article 63-66 of the PPA], the con-
tracting authority shall examine whether or not the tenders are valid. In the
course of this process, the contracting authority shall decide whether there
are any tenderer (in procedures consisting of more than one stage, candi-
date) to be disqualified from the procedure and whether the tenders are
otherwise in compliance with the conditions set in the contract notice (in
the invitation to tender or - in the case of requirements already set in the in-
vitation to participate - in the invitation to participate), in the documenta-
tion, and by law.

Considering the fact that there are several grounds for exclusion the non-
existence of which may be verified by a statement, if doubts arise over the
reliability of the statement, the contracting authority shall have the right to
request information from other public bodies or economic operators for the
verification of the contents of 